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MONDAY, APRIL 20, 1953 


Unirep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 2 p. m., in room 
424, Senate Office Building, Senator Pat McCarran (chairman of the 
subcommittee) presiding. 

Present: Senator McCarran. 

Also present: J. G. Sourwine, subcommittee counsel. 

Senator McCarran. The committee will come to order. 

The committee has before it at this time Senate bill 959 to provide 
for a jury commission for each United States district court, to regu- 
late its compensation, to prescribe its duties, and for other purposes. 
The bill will be inserted in the record at this point. 

(The bill referred to follows:) 


[S. 959, 83d Cong., Ist sess.] 


A BILL To provide for a jury commission for each United States district court, to regulate its compensation’ 
to prescribe its duties, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States ff 
America in Congress assembled, That section 1864 of title 28 of the United States 
Code is hereby amended to read as follows: 

“Sec. 1864. Jury commissioners and their compensation; manner of drawing 
jurors. 

“(a) APPOINTMENT.—Each district court of the United States shall appoint 
for the district one or more citizens of good standing residing in the district as 
jury commissioners to serve during the pleasure of the court. If more than one 
commissioner is appointed each shall be designated to serve in a particular part 
of the district except in the District of Columbia. Each such commissioner shall 
be a member of the principal political party in the district opposing that to which 
the clerk, or a duly qualified deputy clerk then acting for the clerk at the time of 
the appointment, is a member. In case of the absence or unavailability of any 
commissioner, another commissioner may be designated as above provided to 
act in his place. 

“(b) CoMPENSATION.—Each jury commissioner shall reecive, as compensation 
for his serviees, $5 per day for each day or fraction thereof upon which he is 
actually and necessarily engaged in the performance of his official duties, to be 
paid upon certificate of a district judge of the district; but if the judge for the 
district, or if there be more than one judge, a majority of the district judges of any 
district is of the opinion that it is in the interest of the efficient operation of the 
jury system that one or more of the jury commissioners of the district should de- 
vote full time to the duties of that office, they may, with the approval of the 
Judicial Conference of the United States designate one or more commissioners so 
to act and the commissioners so designated shall devote their full time to the 
duties of the office and each shall receive in lieu of the compensation hereinbefore 
provided, a salary to be fixed from time to time by the Judicial Conference at a 
rate which in the opinion of the Judicial Conference corresponds to that provided 
by the Classification Act of 1949, as amended, for positions in the executive branch 
with comparable responsibilities. In the event of no agreement by a majority of 
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the district judges, the chief dee of the district shall make the designation re- 
ferred t Each commissi hall reecive his traveling and subsistence ex- 
p s within the limitations prescribed for clerks of district courts, while absent 
from ! ! 1 post of \ n official | Iness 

ce) Duvtres The clerk of the district court and the commissioners shall 


constitute the jury commission for the district, or, if more than one commissioner 
has been appointed, the clerk and that commissioner who | 





as been designated to 
rve in a particular part of the district shall constitute the jury commission for 


that part of the district. J] performance of all the duties of their office, the 


yur commissioners shall act bject to the instructions of the chief judge of the 
district, and the administration in each district of this and other laws relating to 
the election oft juror in the district courts shall be subject to his direction. With 
the approval of the chief judge the jury commission may designate deputy clerks 
and other employees in the office of the clerk of the court to assist them in the 


performance of their duties and under their direction to perform such of the 
detailed duties of the commission as in the opinion of the chief judge can be assigned 
to them. It shall be the duty of the commission, under the supervision of the 
chief judge, and s ibje ct to the requirements of sections 1861, 1862, and 1863 of 
this title, to select without reference to party affiliation the names of qualified 


persons who may be called to serve as jurors in the district court and who in their 








opinion are intelligent, honest, fair-minded, of good reputation, and capable of 
rend and to keep suitable records regarding them. 
The « power to transmit to prospective jurors question- 
nairé judge and to issue to prospective Jurors subpenas 





enforceable by the district court, for the purpose of determining whether any 


person is qualified to be selected as a juror. They, and those duly assigned to 
assist them, may conduct personal examinations of or interviews with prospective 
jurors, subject to the direction of the chief judge. The commission may administer 


+ 


oaths to prospective jurors and witnesses and use such other procedures as may 
seem to the court conducive to securing full information regarding the qualifications 





of persons to serve as jurors in the district court. Each district court may, in 
its discretion, e either the questionnaire or pet rsonal interview system, or both, 
n determining the qualifications of jurors. Anv of the powers or duties conferred 

on the chief judge in this subsection may be delegated by him to another judge 
of the district: Provided. wever, That where part of a district by agreement or 


order of court is assigned to one particular judge and he customarily holds court 


there, as to such part, he shall perform the functions and fulfill the duties conferred 


upon the chief judge in this subsection as to such part of the district 

d) Drawine It shall also be the duty of the jury commission, upon order 
of the district judge subject to whose instruction it acts, to arrange for the drawing 
of names of persons selected pur 
as grand and petit jurors in the district court and, except as otherwise permitted 
by section 1866 of this title, no person shall serve as a juror whose name is not so 
drawn. The names shall be drawn from 2 box, wheel, or similar device that will 
insure that the drawing is by chance, containing at the time of the commencement 
of each drawing the names of not less than three hundred persons selected as pro- 
vided in subsection (c) of this section. Names shall be drawn publicly by the 
clerk or a deputy and a jury commissioner, or by a judge and jury commissioner, 
or by a judge and the clerk or a deputy. 

e) Speciat Provistons As to District or CotumBia.—This Act shall apply 
to the United States District Court for the District of Columbia, subject to the 
following provisions: 

“The said court shall designate a judge thereof who shall have the powers and 
duties hereinbefore prescribed for chief judges, except that said court shall appoint 
jury commissioners, without regard to their political affiliations or beliefs, and 
determine and certify as to the need for a full-time jury commissioner. Any judge 
of said court may impanel a grand jury, appoint the foreman thereof, and distrib- 
ute, assign, and reassign petit jurors for service in any division of said court. 

“The jury commissioners of the District of Columbia shall select and keep a 
separate list of persons to be drawn as jurors in condemnation proceedings brought 
by the United States or the District of Columbia, who shall have the qualifications 
of petit jurors and in addition thereto such special qualifications as may be 
prescribed by law. 

“Jurors for the municipal and juvenile courts shall be drawn from the same lists 
as jurors for the district court.”’ 

Src. 2. Section 1865 of title 28 of the United States Code is hereby amended by 
striking out all of the concluding sentence of subsection (a) thereof. 


uant to subsection (c) of this section to serve 











JURY COMMISSIONS FOR EACH UNITED STATES DISTRICT COURT 3 


Sec. 3. The provisions of paragraph (d) of section 1864 of the United States 


Code as amended by this Act shall take effect three months after approval of this 
Act. All other provisions of this Act shall take effect upon approval thereof. 
The jury commissioners to whom this Act applies who are holding office at the 
| time of its approval shall continue their functions under existing law until the 
| entire Act has become effective, when their powers and duties shall cease and 
| determine. There are hereby authorized to be appropriated, out of any money 


in the Treasury not otherwise appropriated, such sums as may be necessary to 
carry the provisions of this Act into effect. 

Senator McCarran. The notice of hearing was published on April 
10, 1953. ‘The copy of the notice will be inserted in the record at this 
pot 

(The notice referred to follows:) 


Novice OF HEARING 


Mr. McCarran Ir. President, on behalf of the standing Subcommittee on 
Improvements in Judicial Machinery, of the Committee on the Judiciary, I de- 
sire to give notice that a public hearing has been scheduled for Monday, April 


20, 1953, at 2 p. m., in room 424 Senate Office Building, on 8. 959, to provide for 
a jury commission for each United States district court, to regulate its compensa- 
tion, to prescribe its duties, and for other purposes Persons desiring to be heard 
should notify the committee so that a schedule can be prepared for those who 
vish to appear and testify. The subcommittee consists of myself, chairman, the 
Senator from Utah [Mr. Watkins], and the Senator from Idaho [Mr. Welker]. 








Senator McCarran. Copies of communications from the com- 
mittee, giving further notice of this hearing, will be inserted in the 
record at this point. 

(The communications referred to follow:) 


Apri 17, 1953. 
Hon. Joun Biaas, Jr., 
Chief Judge, United States Court of Appeals for Third Circuit, 
Wilmington, Del.: 
Subcommittee hearing on 8. 959, to regulate compensation, etc., has been sched- 
uled for Monday, April 20, 1953, at 2. p. m., in room 424 Senate Office Building. 
Please advise whether you or representative will attend. 
Pat McCarran, Subcommittee Chairman, 


Apri 11, 1953. 
WiiuraM L.E us, 
President, The Federal Bar Association, 
Washington 16, D. C.: 


Subcommittee hearings on S. 959, to provide for a jury commission for each 
United States district court, to regulate its compensation, to prescribe its duties, 
have been scheduled for Monday, April 20, 1953, at 2 p. m., in Room 424, Senate 
Office Building. Please advise whether you or a representative will attend. 

Pat McCarran, Subcommittee Chairman 

Same wire to: 

Rosert G. Srorey, 
President, American Bar Association, 
Dallas, Tex. 
Henry P. CHANDLER, 
Director, Administrative Office of United States Courts, 
Supreme Court Building, Washington, D. C. 
Hon. Herspert BROWNELL, Jr., 
The Attorney General, 
Washington, D. C. 


Senator McCarran. Certain communications have come in to the 
committee pro and con. They will be inserted in the order of date in 
the record at this point. 
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(The communications referred to follow:) 


AMERICAN BaR ASSOCIATION, 
Dallas 1, Tex., April 14, 1953. 
Re 8. 959, Proposed Jury Commission 
Senator Pat McCarRRAN, 
United States Senate, Washineton, D. C. 

Dear Senator McCarran: Many thanks for your telegram of April 11 
regarding a hearing on the above matter, April 20, 1953 I am forwarding this 
telegram to Mr. Edward B. Love, director of activities, American Bar Association, 
Chicago, with the request that he notify the proper ABA committee chairman and 
you concerning appearances 

Thanking you for your cooperation, and with highest esteem, I am 

Sincerely yours, 
{OBERT G. STOREY. 
ce: Edward B. Love, Esq 
1140 North Dearborn 
Chicago 10, Ill. 


MrEMORANDUM 


Frank Chambers, Department of Justice, informed the committee on April 15, 
1953, that in connection with the hearing on 8. 959, jury commission, the Depart- 
ment is not concerned and therefore will not submit a report nor have a repre- 
sentative appear 


ADMINISTRATIVE OFFICE OF THE UNITED States Courts, 
Washington 13, D. C., April 16, 1953 
Hon. Par McCarRRAn, 
United States Senate, Washington, D. C 
Dear Senator McCarran: I thank you for your telegram of recent date in- 
forming me of the hearing to be held before your subcommittee on Monday, April 
20, 1953, at 2 o’clock p. m. in room 424 of the Senate Office Building on a bill 
to provide for jury commissions (8. 959). Hon. Harry E. Watkins, United States 
district judge for the northern and southern districts of West Virginia, will attend 
the hearing and present the views of the Judicial Conference of the United States 
in regard to the bill With kind regards, I am, 
Sineerely yours, 
Henry P. CHANDLER 


APRIL 17, 1953 
MEMORANDUM 


Secretary to William L. Ellis, president of the Federal Bar Association, called 
re S. 959, jury commission, and stated that in connection with the hearings 
scheduled for Monday, April 20, no representative would appear. 


ADMINISTRATIVE OFFICE OF THE UNITED States Courts, 
Washington 13, D. C., April 17, 1953. 
Hon. Pat McCarRRAN, 
United States Senate, Washington, D. C. 

Dear Senator McCarran: This letter supplements and modifies Mr. 
Chandler’s letter to you of April 16 in reference to the bill S. 959, relating to 
jury commissions in the United States District Courts. 

In Mr. Chandler’s absence from Washington I have received from Judge 
Harry E. Watkins, information that because of the pressure of judicial work he 
is unable to come to Washington for the hearing before your subcommittee on 
Monday, April 20, 1953, at 2 p. m. in room 424 of the Senate Office Building, but 
that he has arranged with Judge John Murphy, of the United States District 
Court for the Middle District of Pennsylvania, who is a member of the Judicial 
Conference Committee on the operation of the jury system, to appear at the 
hearing and to present the views of the Judicial Conference of the United States 
in regard to the bill. 

Very sincerely, 
LELAND L. ToLMAN, 
Chief of Business Administration. 
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PHILADELPAIA, April 17, 1958. 
Hon. Pat McCarran, 
United States Senate, Washington: 


I have your telegram respecting Senate bill 959, the bill to provide a jury 
commission for each United States district court and to regulate its cor npensation, 
etc., inviting me to appear on behalf of the Judicial Conference of the United 
States. Please be advised that Judge John Murphy of Scranton, Pa., a member 
of the Committee of the Judicial Conference on Operation of the Jury System, 
will appear on Monday at 2 p. m. at room 424 and state the views of the Judicial 
Conference of the United States respecting the bill. The Judicial Conference has 
approved the bill. Thank you. 

Joun Biaos, Jr., 
Chief Judge, Third Judicial Circuit. 


Curcaao, Iuu., April 20, 1953. 
Hon. Pat McCarran, 
United States Senate: 

Just received word the member and representative of American Bar Associa- 
tion’s standing committee on jurisprudence and law reform who was to appear 
this afternoon for the committee and the association to urge favorable action by 
your committee on S. 959 was suddenly stricken with illness yesterday which 
prevents his attendance before the committee as had been arranged. 

Because of the shortness of time I have been unable to arrange attendance by 
another member of the committee. This legislation and prior versions thereof 
were studied and debated thoroughly by the committee over a period of several 
years. Its written report made to the house of delegates of the association at the 
recent annual meeting in San Francisco recommending approval of the legislation 
in its present form and requesting authority to appear on behalf of the association 
to support passage by the Congress of the United States was unanimously ap- 
proved. The earlier proposals did not receive the approval of the committee and 
the present legislation, which is a revision of the prior proposals, is in part at least 
the result of the views expressed by the committee as to the prior legislation. 

The past and present legislation was debated fully in the house of delegates at 
successive annual meetings in St. Louis, Washington, New York, and San Fran- 
cisco. I mention these circumstances to indicate the thorough consideration 
which the legislation has received by the committee and the association. The 
present legislation has also been approved by the association section on judicial 
administration. That group took part in all the debates. The standing com- 
mittee on jurisprudence and law reform and the house of delegates are groups in 
the association composed of trial and litigation lawyers of broad practical experi- 
ence with the knowledge of the problems which are the subject of the legislation. 
They represent plaintiffs as well as defendants. Some are or have been prose- 
eutors. They practice all manner of civil and criminal law in the Federal courts. 
The judicial administration section is composed principally of judges of State and 
Federal courts. They know the problems from that side of the bench. In its 
studies our committee consulted on several occasions with the clerks of the 
United States district court at their annual meeting sessions. 

I sincerely regret the circumstances which prevent appearance of our repre- 
sentative this afternoon. We are genuinely interested in the legislation. Based 
on our study we believe that if adopted it will materially improve the adminis- 
tration of justice in the United States district court. The association and the 
committee respectfully urge favorable action on the part of your honorable 
committee as to S. 959. If there should be a further hearing on another occasion, 
and if you desire a representative of the committee to appear in person, I shall 
be pleased to make the necessary arrangements. 

I take the liberty of extending to you and to the members of your honorable 
committee our sincere regrets that because of the sudden illness of our repre- 
sentative we cannot be represented in person before your committee this afternoon. 


ALBERT E. JENNER, Jr., 
Chairman, Standing Committee on Jurisprudence and Law Reform, 
Chicago, Ili. 
Senator McCarran. Is Judge John Murphy present? 
Judge Murpny. Yes, sir. 
Senator McCarran. Judge Murphy, will you kindly come forward 
and sit over here? 
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STATEMENT OF HON. JOHN W. MURPHY, UNITED STATES DISTRICT 
JUDGE FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 


Senator McCarran. Judge Murphy, you are the United States 
district judge for the middle district eam Pennyslvania; is that correct? 

Judge Murpnuy. That is right, 

Senator McCarran. Yor ir name is Judge John Murphy? 
Judge Murpuy. John W Murphy. 

Senator McCarran. Any statement you may see fit to make with 
reference to this bill will be gladly received, 

Judge Murpny. Mr. Chairman, I want to thank the distinguished 
Senator from Nevada for the privilege and opportunity of appearing 
before the Judiciary Committee of the United States Senate. Ordi- 
narily, Judge Watson of West Virginia would be here, but he is 
presently engaged in a jury trial and he asked me to appear in his 
stead. Judge John Biggs, the chief judge of the third circuit, had an 
invitation to appear, I understand, and he sent me a telegram stating 
that he would advise the committee that I would appear in his stead. 

I appear on behalf of the committee named by the Judicial Confer- 
ence on the operation of the jurat system and appear also as spokes- 
man for the Judicial Conference. We have studied the bill introduced 
by the senior Senator from Nevada and we heartily are in favor of the 
bill and its contents. There are two suggestions. 

One, Mr. Sourwine, your counsel, communicated with Mr. Tolman, 
and there is a provision in the bill to the effect that a certain part of 
it would not become effective for a 3-month period. Mr. Sourwine 
suggested that there was no need of having part of the bill become 
effective as of one date and the provision in that one particular section 
becoming effective 3 months hence. Mr. Tolman agrees with the 
suggestion, the committee agrees with the suggestion, and I reiterate 
I agree too with the suggestion that the bill should all become effective 
as of the one date. 

There is another part of the bill where there is a provision repealing 
something in section 1865. That is 28 U. S. C. A., section 1865. 
There was a judge in Virginia who felt that there was a possibility 
that if you repealed the provision in section 1865 you would remove the 
possibility of having a separate jury wheel in different divisions of one 
district. The committee thinks that the bill would do no such thing, 
but if there is any doubt about it they would suggest that the provision 
repealing that one provision of section 1865 be eliminated or that it be 
spelled out that the re is no intention to negative the possibility of 
having separate wheels in the different divisions of the one district. 

I personally believe it is the intention of the bill to do just that and 
that there is no need of striking it, but if it is so desired as a precau- 
tionary measure that could be done. 

Mr. Sourwine. Might I ask a question? 

Senator McCarran. Yes. 

Mr. Sourwine. Judge Murphy, while you are on that particular 
point I would like to ask you a question. You are referring, of course, 
to section 2 of the bill, the three lines 20, 21, and 22 on page 6? 

Judge Murpuy. That is right. Shall I read it? 

Senator McCarran. Yes. 

Judge Murpuy (reading): 
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Section 2. Section 1865 of title 28 of the United States Code is hereby amended 
by striking all of the concluding sentence of subsection (a) thereof. 

Mr. Sourwine. Judge, you have now told the committee some- 
thing that was not intended to do and which you do not think it 
would accomplish. 

Judge Murpny. I do not think it would. 

Mr. Sourwine. That is the elimination of separate jury wheels 
for different parts of the court. 

Judge Murpuy. I am merely bringing it up because a judge had 
some misgivings about it. Personally I do not. 

Mr. Sourwine. | wonder if you could tell the committee now just 
what was intended by section 2; do you know? What is the purpose 
of that proposed repeal of that particular sentence? 

Judge Murpuy. It says: 
is hereby amended by striking out all of the concluding sentence of subsection 
(a) thereof. 

And I refer to 28 U. S. C. A., section 1865, and to the particular 
sentence as follows: 

To this end the court may direct the maintenance of separate jury boxes for some 
or all of the places for holding court in the district and may appoint a jury com- 
missioner for each such place. 

I take it that since the bill itself, that is, S. 959, provides for the 
having or naming of the commissioner in the different areas there 
was no need of repetition in section 1865, if it were incorporated in 
this bill, and since it is only part of a sentence they were striking the 
sentence out rather than leaving the rest there as a part of a hanging 
limb. 

Mr. Sourwine. You put your finger on it. Actually that sentence 
covers two different things. 

Judge Murpnuy. Yes. 

Mr. Sourwine. The jury wheel and the jury commission. 

Judge Murpuy. That is right. 

Mr. Sourwine. And in striking the material about the jury wheel 
you will eliminate some necessary authority. 

Judge Murpuy. Exactly. 

Mr. Sourwine. That could be cured by simply striking the portion 
of that sentence which refers to jury commission and leaving the 
portion which refers to jury boxes. 

Judge Murpuy. That is right. 

Mr. Sourwine. Would you recommend tbat? 

Judge Murpuy. Yes, I do. 

Senator McCarran. As a matter of precaution. 

Judge Murpuy. Yes. Then there is one other thing I should like 
to say for the record. There is an excellent publication—I am not 
selling books, but it is an excellent publication—called Minimum 
Standards of Judicial Administration, the Judicial Administration 
Series edited] by Arthur T. Vanderbilt on this particular bill as well 
as companion problems. There is an excellent discussion from pages 
146 to 202, and anyone interested in this particular bill and what the 
law has been, the steps from 1938, the conduct and action of the 
American Bar Association, the naming of the Knox committee in 
1941, and the series of bills that have been introduced to accomplish 
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the present objectives, will find they are al] spelled out, and the law 
of the several States and of the Federal courts is discussed therein. 

Mr. Sourwine. How many pages are there all together? 

Judge Murpny. It starts on page 146 and it goes over to page 202 
on the general subject The Selection and Service of Juries. As to 
the particular, there are little parts there interspersed from here to 
there and at different points, but it is an excellent discussion, I would 
say, of your S. 961 and of your 5S. 959. 

Mr. Sourwine. Were you intending to suggest that that chapter 
or part of book be inserted in the record? 

Judge Murpuy. I would not want to make it too voluminous, but 
I would suggest that I be given the opportunity to supplement my 
remarks by supplying the committee with a memorandum of the 
pertinent parts that could be made a part of the record, if that is 
possible, 

Senator McCarran. That will be the order. 

(The information referred to follows:) 


Unitrep States District Court, 
Mipp.Le District oF PENNSYLVANIA, 
Scranton, Pa., May 6, 1958. 
Hon. Pat McCarran, 
United States Senate, Washington, D. C. 
(Attention Mr. Sourwine.) 


Dear Senator McCarran: Enclosed herewith please find insert in connec- 
tion with my testimony before your subcommittee on Monday, April 20, 1953. 
I regret not having it before you sooner. My delay was occasioned by a death 
in the family. 

It is my sincere hope that the exhibit will be of help in bringing about a more 
thorough understanding of the legislation in question and the need for its adoption. 

Warm personal regards. 

Sincerely yours, 
Joun W. Mourpuy. 


THE JUDICIAL ADMINISTRATION SERIES 


MINIMUM STANDARDS OF JUDICIAL ADMINISTRATION—A SURVEY OF THE EXTENT 
TO WHICH THE STANDARDS OF THE AMERICAN Bar ASSOCIATION FOR IMPROVING 
THE ADMINISTRATION OF JUSTICE Have BEEN AccEPTED THROUGHOUT THE 
CouNTRY 

Edited by Arthur T. Vanderbilt 


Published by the Law Center of New York University or the National Conference 
of Judicial Councils, 1949 


(Exhibit prepared by John W. Murphy, consisting of 17 pages, containing parts 
of the volume entitled “‘Minimum Standards of Judicial Administration,’’ perti- 
nent to 8. 959.) 

In 1949 the Law Center of New York University published for the National 
Conference of Judicial Councils a book entitled ‘‘Minimum Standards of Judicial 
Administration’’, edited by Arthur T. Vanderbilt, being a survey of the extent to 
which the standards of the American Bar Association for improving the adminis- 
tration of justice have been accepted throughout the country. 

Chapter IV, pp. 146-205, covers the subject “The Selection and Service of 
Juries.’”’ Part of said chapter covers the problem embraced in 8S. 959, i. e., “‘to 
provide for a jury commission for each United States district court, to regulate its 
compensation, to prescribe its duties, and for other purposes.’’ We include herein 
the parts pertinent thereto. 

In the Appendix there are included the reports of the Section of Judicial Admin- 
istration (of the American Bar Association), as adopted by the Section and 
approved by the Assembly and House of Delegates at the annual meeting in 
Cleveland, Ohio, July 27, 1938. 
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At p. 505, see report of the Section of Judicial Administration. To cover the 
subject, seven committees were appointed, including one on trial by jury including 
selection of jurors, of which Judge John P. Dempsey of Cleveland, Ohio, was 
chairman. See Id. p. 506. The Section recommended inter alia that jurors 
should be selected by commissioners appointed by the courts. See Id. p. 508. 
For the complete report of the said committee, see Id. p. 545. 

As to the selection of jurors, see Id. p. 547: ‘‘The first important factor is the 
method of selection of jurors. The necessity for removing the selection of juries 
as far as possible from political influence and placing this power in the hands of 
competent and independent commissioners who will weed out those least qualified 
will be generally accepted. The jurors, of course, should represent a cross- 
section of the community. For example, it would not do to have juries composed 
entirely of working men or entirely of business or professional men or to come 
wholly from one community in a large county.’ 

‘‘We agree with the special committee of the Boston Bar Association on Methods 
of Selecting Jurors (Supplement to Bar Bulletin of the Boston Bar Association, 
January, 1955), from the report of which the following quotation is taken: 

‘Having assumed the continuation of the present system, the next question 
is, what kind of jury do we want? Should it be strictly a cross-section of the 
community, or should it be selected solely on the basis of ability to under- 
stand and decide cases? This is a large and important subject. The 
advantages of intelligence and ability to decide cases are obvious. Without 
them verdicts will be matters of emotion, prejudice and the like. On the 
other hand, if ability to decide cases is all that is sought it would probably 
be best to leave the matter to the judges who after all are experts. The jury 
is more than the mere decider of cases. It is a balance wheel in the adminis- 
tration of justice, it has been the protector of the people against tyranny, 
and it might be so again as against a militant bureaucracy. It serves to 
give laymen an insight into the functioning of the judicial machine and in 
this sense is an educational institution. It is a buffer for our courts, pro- 
tecting them from the full effect of the blasts of popular emotion. In a 
heterogeneous nation such as ours the jury is ‘called upon to pass upon 
matters involving every class in the community, on disputes between rich 
and poor, between employers and employees, between corporations and 
individuals, between property owners and wage earners, between those of 
different races and creeds’. In such disputes a jury fairly representative of 
all classes and creeds will be more intelligent. The problem is to find honest 
jurors with sufficient intelligence to understand the issues presented and yet 
representative of the community.’ ”’ 

“The matter of selection of jurors was approached in Cleveland in a scientific 
and thorough manner after investigation of systems in other jurisdictions through- 
out the country and the American Judicature Society has given the Cleveland 
system official commendation. Under the General Code of Ohio (Sections 
114191 et seq.) the judges appoint two commissioners of jurors, neither of whom 
is an attorney, and both must be members of different political parties. The com- 
missioners are Officers of the court. Any commissioner may be removed at any 
time for good cause by vote of a majority of the judges. Vacancies are filled by 
appointment by the judges. Compensation is fixed by the judges and full pro- 
vision is made in the law for assistants, quarters, supplies, etc. * * * 

“The problems of rural communities of course are different from those of the 
large cities. In Ohio, however, the fundamental principles obtain both in rural 
communities and large centers of population. In the rvfral counties the office of 
Jury Commissioner necessarily is a part-time office.” 

As to the Cleveland system, see Id. p. 550 et seq; the system in Detroit, p. 552; 
the California system, p. 552 et seq. 

See discussion at p. 147. “‘* * * The efficacy of jury trials depends as much 
on the caliber of the jurors as on the character and training of the trial judges and 
the powers accorded them in the conduct of jury trials. The caliber of the juries 
in turn hinges on the mode of selecting them. In selecting jurors the elimination 
political influence is a paramount consideration. This can never be accomplished 
when the jury commissioners are politically elected or appointed officials. There- 
fore, the recommendation for the appointment of jury commissioners by the courts 
is a fundamental one * * *” 

Under the Cleveland system those chosen as prospective jurors are required to 
answer questionnaires. See Id. p. 149. They are then summoned to appear before 
the jury commissioner to be personally examined. ‘The purpose of the examina- 
tion is to secure jurors who are ‘physically and mentally healthy, possessing good 
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reputation for honesty and morality; with at least enough education to be able to 
read, write and understand English; and finally of sufficient intelligence and ex- 
perience in life to be able to understand the various problems presented in both 
civil and criminal litigation.’’’ Id. p. 149. 

As to juries in the Federal courts, see Id. p. 149. ‘“* * * after the American 
Bar Association’s recommendations were made, the problem of jury service in 
the federal courts was subjected to intensive study by a committee of district 
judges appointed by the Judicial Conference of Senior Circuit Judges and headed 
by Judge John C. Knox * * *.” (“This committee, consisting of Judges 
Neblett, Lindley, Procter, Watkins, and Knox as chairman, was appointed in 
September, 1941, and made their initial report one year later.” Id. p. 150). 

“After the Knox Committee completed its study of jury selection, its report, 
recommendations and suggestions for legislative action were circulated for com- 
ment and criticism. The committee studied the comments, re-examined its 
findings, and in 1943 submitted a supplemental report. The 1943 meeting of 
the Judicial Conference recommended adoption of the legislation drafted by the 
committee. Bills embodying these proposals were introduced in 1944 and 1945 
in the Senate and House of Representatives respectively. While the reports of 
the Judicial Conference for 1944, 1945, and 1946 contained renewals of the 
recommendation in support of the bills, and hearings thereon were held in 1947, 
no action was taken thereon until 1948. 

The legislation advocated by the Knox Committee was based on twenty-three 
recommendations, four of which are fundamental. These are as follows: 

1. In order that grand and petit jurors to serve in United States district courts 
may be so drawn as to be truly representative of the community, the sources 
from which they are selected should include all economic and social groups of 
the community. From whatever sources they are drawn, those chosen should 
possess as high a degree of intelligence, morality, integrity, and common sense 
as can be found by those who make the selection * * *. 

II. The choice of specific sources from which names of prospective jurors are 
selected must be entrusted to the good faith of the clerk and jury commissioner, 
acting under the direction of the district judge * * *. 

IV. The office of jury commissioner, and the jury commissioner system should 
be continued, but provisions of law now regulating them should be revised and 
strengthened. To that end, the Committee proposes drafts of legislation to pro- 
vide that: (1) final responsibility and choice of means of selecting jurors vest with 
each district judge * * *.”’ Id. pp. 151-152. 

Included in the report of the Knox Committee was the following. See footnote 
Id. p. 152. 

“«V. * * * the practice should be followed in every district of requiring each 
prospective juror to answer a questionnaire and, where conditions permit, to be 
personally interviewed. No name should be placed in the jury wheel or added to 
the jury lists until the jury commissioner and clerk are satisfied from the question- 
naire or interview that the juror is qualified * * *, 

‘VI. The mechanics of jury selection and the form and content of records in the 
office of the jury commission should be given constant and careful attention by 
the court and the jury commission to the end that paper work may be at a mini- 
mum consistent with efficiency * * *. 

‘IX. The assignment to trial work of jurors reporting for service should be by 
lot from beginning to end. All jury pools or rotating systems of assigning jurors 
should operate by lot * * *.’” 

The Knox Committee then drafted a statute in which inter alia “the appoint- 
ment of jury commissioners by the court was regularized; their compensation, the 
use of questionnaires and personal interviews were regulated; and provision was 
made for the exercise of judicial authority and discretion in the selection of grand 
and petit jurors. Public drawings of jury names and the use of jury wheel or box 
were also required * * *,’’ See Id. p. 154. 

“In the 1948 revision of Title 28 of the United States Code, the sections relating 
to jury selection were rewritten.”’ See Id. p. 154. 

“The section relating to jury commissioners was not revised in accordance with 
the legislation drafted by the Knox Committee, and the new statute merely 
rephrased the former one, providing for the appointment of a jury commissioner 
by the court, who alternately with the court clerk is ‘to place one name in the 
jury box’ * * *,” Id. p. 155. 
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For a discussion of recent Supreme Court decisions relating to jury selection, 
see Id. pp. 155-157. 

‘The study of the Knox Committee was thorough and unbiased, and its findings 
must be compared with the recommendations which head this chapter for a better 
understanding of these problems. The Knox Committee’s recommendation for 
the use of jury commissioners appointed by the courts, although very detailed and 
specific, coincides essentially with the recommendation of the American Bar 
Association. The essence of the Knox Committee’s recommendations that the 
judge be vested with authority and responsibility for the selection of jurors, and, 
more specifically, that ‘the sound judgment of the district courts must be exer- 
cised’ to choose the ‘means by which all sections of society are to be reached’ 
differs from the only comparable recommendation of the American Bar Associa- 
tion. The latter had recommended the adoption of the Cleveland system, under 
which there is specific regulation in detail of the source of names for the basic list, 
the manner in which the basic list is made, ete. The Knox Committee considered 
that the ‘sources to which the district courts may go to obtain jurors * * * must 
depend in the final analysis upon conditions in the district where the court is held,’ 
and did not recommend any specific manner of securing the list of original names. 
The Knox Committee’s recommendation for the use of a questionnaire and, if 
necessary and possible, a personal interview corresponded with the Cleveland 
practice, as did its recommendation that in most metropolitan districts jury pools 
be used and that the assignment of trial work be by lot from beginning to 
end * * *,” Id. pp. 159-160. 

“The recommendations of the American Bar Association and of the Knox Com- 
mittee are alike in many details. The recommendations of the latter are more 
numerous and more specific, since they were intended to be the basis of legislative 
proposals and were the result of a study of the federal jury system in operation. 
There was, however, a difference in stress, which bears noting. This is to be found 
in the emphasis on the part to be played by judicial discretion and responsibility, 
and the necessity of selecting jurors in the federal report. Due respect must be 
accorded it, since it is of more recent date and was based on a survey of the actual 
modus operandi of jury selection in the federal district courts, but it must be 
noted that conditions in the state courts to which the American Bar Association’s 
recommendations apply present different problems in some respects, especially in 
those states in which the judiciary are elected. Thus, the manner of securing a 
jury that is representative of the community and yet consists of persons of sufficient 
intelligence and experience to be able to understand the problems presented in 
litigation is one for which it may be said no final answer can be found until sound 
education and good character become universal. The following survey of the 
statutory provisions relating to the mode of jury selection and service in the 
various states is designed to disclose the present shortcomings in a field of funda- 
mental importance to the proper administration of justice.”’ Id pp. 161-162. 

See Id. p. 162, Statutory Provisions Relating to the Mode of Jury Selection 
and Jury Service in the Several States. (A) Selection from whom: qualifications 
and exemptions. Pp. 162-180, inclusive. 

(B) Manner of selection: questionnaires, interviews, etc. 

In the attempt to satisfy these statutory requirements as to the qualifications 
and exemptions of jurors, and in order to obtain persons of sufficient intelligence 
and experience in life to be able to understand the various issues presented in both 
civil and criminal litigation, the persons selecting prospective jurors frequently 
need information about the background of the latter. The Committee on Selec- 
tion of Jurors of the Section of Judicial Administration, as well as the Knox Com- 
mittee, recommended the use of questionnaires and elimination of the unfit by 
personal examination.’ Although this recommendation was not specifically 
adopted by the American Bar Association, its recommendation for the use of a 
system similar to that employed in Cleveland connotes the use of questionnaires 
and personal interviews as used there. The extent of precourt examination of 
the qualifications of jurors is pertinent to the problem of obtaining competent 
jurors and removing much of such burden from the court, with a resultant saving 
of time, and is illustrative of the duties to be undertaken by the jury commis- 
sioners if their task is not to be merely mechanical. 





* Cf. Appendix A at 549 and Recommendation V supra n. 23. 
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The officials making the selection for the jury panel, relying in part on their own 
knowledge, in eighteen jurisdictions * select names at random or from those 
referred to them by others ® or from various sources, such as the assessor’s roll 
or tax list,” the poll list or voter’s registry, * the telephone and city directories, 
and other lists such as census reports, while attempting to secure a proportional 
geographical distribution of the jurors.” 

Before the names are placed on the final jury list or placed in a jury wheel, 
an investigation is made in twenty jurisdictions to determine whether the pros- 
pective juror meets the statutory qualifications, whether the juror is exempt 
and whether the juror is the type of person who, in addition to meeting the 
required statutory qualifications, also has qualities of intelligence, experience, 
education, ete., that would make him a satisfactory juror.“* Nine states in- 
vestigate the prospective juror only to determine whether he meets the statutory 
qualifications or is exempt.“ Two states only determine whether the juror has 


88 Ala. Code (1940) tit. 30, § 24; Ark. Stat. Ann. (1947) § 39-206; Colo. Stat. Ann. (1935) c. 95, §§ 10, 25, 39; 
Del. Rev. Code (1935) § 4724; Fla. Stat. Ann. (1944) §§ 40.10, 41.01- Ga. Code Ann. (1933) § 59-106: Ind. Stat. 
(Burns, 1946) § 4-3301; Kan. Gen. Stat. (1935) § 43-102 (counties under 90,000 population); Md. (in Baltimore 
City and some counties); Mont. Rev. Code (1935) §§ 8896, 8897; Nev. Comp. Laws (1929) § 8486; N. H. Rev. 
Laws (1942) c. 375, § 1; N. M. Stat. (1941) § 30-109; N. Y. Jud. Law (1948) § 501 (except N. Y. City); Tenn, 
Code Ann. (1934) § 9988; Tex. Civ. Stat. (Vernon, 1925) art. 2106; Utah Code Ann. (1943) § 48-0-17; W. Va. 
Code (1943) § 5264 (Jury commissioners are usually personally acquainted with majority on list and judge 
from such acquaintanceship). 

® Fla, Stat. Ann, (1944) § 40.14; Kan. Gen. Stat. (1935) § 43-136 (counties over 90,000 population); Pa 
Stat. (Purdon, 1930) tit. 17, § 942 (general act); Wyo. Comp. Stat. Ann. (1945) § 12-107 

*% Colo. Stat. Ann (1935) c. 95, § 10 as amended L. 1943, p. 39; Ga. Code Ann. (1933) § 59-106; Ind. Stat. 
(Burns, 1946) § 4-3304 as amended L. 1947, ce. 15; Kan. Gen. Stat. (1935) § 43-102; Ky. Rev. Stat. (1946) 
§ 29.070; Md. Code Ann. (1939) art. 51, § 6; Mich. Comp. Laws (1948) §§ 602.210, 602.151 but ef. § 691.413 
(jurors in counties of upper peninsula); Mont. Rev. Code (1935) § 8897; N. Y. Jud. Law (1948) § 501 (except 
N. Y. City); N. D. Rev. Code (1943) § 27-09-46; Okla. Stat. (1937) tit. 38, § 2; Pa. Stat. (Purdon, 1980) tit. 17, 
§ 1235 (Phila. County); Tex. Civ. Stat. (Vernon, 1925) art. 2094 as amended L. 1929, c. 43, art. 2107 as amended 
L. 1943, c. 100; Utah Code Ann, (1943) §48-0-17; Wyo. Comp, Stat. Ann. (1945) §§ 12-107, 27-512 to 27-515. 

* Ark. Stat. Ann. (1947) § 39-206; Calif. (in practice no statutory requirement); Conn. Gen. Stat. (1949) 
§ 7909; Idaho Code (1947) § 2-302; Ill. Rev. Stat. (Smith-Hurd, 1947) c. 78, §§ 1, 25; lowa Code (1946) § 609.1; 
Me. Rev. Stat. (1944) ec. 103, § 2; Mass. Gen. Laws (1932) c. 234, § 4; Mich. Comp. Laws (1948) § 691.413 
(counties of the upper peninsula); Minn. Stat. Ann. (1945) §§ 593.13, 593.14; Miss. Code (1942) § 1766; Neb. 
Rev. Stat. (1943) §§ 25-1627, 25-1628; Nev. Comp. Laws (1929) § 8484; N. H. (usual practice); N. M. Stat. 
(1941) § 30-103; Ohio Gen. Code (1938) § 11419-9; Pa. Stat. (Purdon, 1930) tit. 17, § 942 (general act); R. I. 
Gen. Laws (1938) c. 506, § 5 as amended 1939; S. C. Code (Supp. 1944) § 608; Vt. Stat. (1947) § 1586; Wash. 
Rey. Stat. (Supp. 1943) § 96. In Maryland, certain counties of Missouri, New Jersey, and Oregon both 
the assessor’s roll and the voters’ registry are used. Md. Code Ann. (1939) art. 51, §§ 6, 7 (these are the gen- 
eral provisions, but there are many local exceptions); Mo. Rev. Stat. Ann. (1939) § 813.3 as added L. 1945, 
p. 815; N. J. Rev. Stat. (1937) § 2:88-4 as added L. 1945, p. 815; Ore. Comp. Laws Ann. (1940) § 14-203. In 
North Carolina the tax list is used together with a list of other residents prepared by the clerk. N.C. Gen. 
Stat. (1943) § 9-1 as amended L. 1947, c. 1007. In the selection of jurors in New York City and certain 
counties of Missouri the use of the telephone directory, tax records, and voters’ list are specifically enumer- 
ated in the statute. N. Y. Jud. Law (1948) § 594; Mo. Rev. Stat. Ann. (1939) § 754 as amended L. 1947, 
Vol. 1, p. 342 (counties having 400,000 to 800,000 population) 

® Ala. Code (1940) tit. 30, §§ 24, 25; Ark. Stat. Ann. (1947) § 39-203; Calif. Code Civ. Proc. (1946) § 206; 
D. C. Code (1940) § 11-1402; Idaho Code (1947) § 2-302; Ill. Rev. Stat. (Smith-Hurd, 1947) c. 78, § 31; Ind. 
Stat. (Burns, 1946) § 4-3304; Ky. Rev. Stat. (1946) § 29.070; Mich. Comp. Laws (1948) §§ 602.122, 691.413; 
Miss. Code (1942) § 1766; Neb. Rev. Stat. (1943) §§ 25-1603, 25-1614, 25-1628; N. H. Rev. Laws (1942) c. 375, 
§ 2; N. J. Rev. Stat. (1937) § 2:88-1; N. M. Stat. (1941) § 30-109; N. D. Rev. Code (1943) § 27-0906; Ohio Gen. 
Code (1938) § 11419-9; Okla. Stat. (1937) tit. 38, § 2; Ore. Comp. Laws Ann. (1940) § 14-203; R. I. Gen. Laws 
(1938) c. 506, § 8; S. D. Code (1939) § 32.1005; Tenn. Code Ann. (1934) § 9987; Tex. Civ. Stat. (Vernon, 1925) 
art. 2110 (smal! counties); Utah Code Ann. (1943) § 48-0-18; Vt. Stat. (1947) § 3489; Va. Code (1942) § 5988; 
Wash. Rev. Stat. (Supp. 1943) 96. 

In many jurisdictions all the names are taken from a source which has a proportionate geographical distri 
bution: Ariz. Code (1939) § 37-106; Ill. Rev. Stat. (Smith-Hurd, 1947) c. 78, §§ 2, 25; lowa Code (1946) § 609.7; 
Me. Rev. Stat. (1944) c. 103, §§ 1, 2; Md. Code Ann. (1939) art. 51, § 6 (some counties); Mich. Comp. Laws 
(1948) § 602.125 (Cities under commission government); Miss. Code (1942) § 1766; N. D. Rev. Code (1943) 
§ 27-0906; Ohio Gen. Code (1938) § 11419-9; Okla. Stat. (1937) tit. 38, § 2; Ore. Comp. Laws Ann. (1940) 
§ 14-203, S. C. Code (Supp. 1944) § 608; S. D. Code (1939) § 32.1003; Vt. Stat. (1947) § 1586. 

* Calif. Code Civ. Proc. (1916) § 204 (c); Colo. Stat. Ann. (1935) c. 95, §§ 26, 40; Conn. Gen. Stat. (1949) 
§ 7912; Fla, Stat. Ann. (1944) §§ 40.10, 40.12; Me. Rev. Stat. (1944) c. 103, § 2; Md. Code Ann. (1939) art 51, 
§ 11; Mass. Gen. Laws (1932) c. 234, § 4; Mich. Comp. Laws (1948) §§ 725.115, 725.120 (municipal courts 
of record); Miss. Code (1942) § 1766; Mo. Rev. Stat. Ann. (1939) § 822 as amended L. 1945, pp. 1066, 1075 
(cities of more than 500,000 inhabitants); N. J. Rev. Stat. (1937) §§ 2:88-2, 2:88-3; N. M. Stat. (1941) § 30-109; 
N. Y. Jud. Law (1948) § 595 (N. Y. City only); Ohio Gen. Code (1938) §§ 11419-9, 11419-12; Okla. Stat. (1937 
tit. 38, § 2; Pa. Stat. (Purdon, 1930) tit. 17, § 1279 (2d class act); R. I. Gen. Laws (1938) ec. 506, § 16; Utah 
Code Ann. (1913) § 48-00-17; W. Va. Code (1943) § 5264; Wis. Stat. (1947) § 255.04 (6). 

In a few counties of New York an investigation is made to determine whether the juror has the extra 
qualifications for service on the “blue-ribbon” juries. N. Y. Jud. Law (1948) art. 18B1. 

* Ala. Code (1940) tit. 30, §§ 24, 29 (if person placed on jury list is disqualified, costs are charged to com- 
mission); Ark. Stat. Ann. (1917) § 39-206; Colo. Stat. Ann. (1935) c. 95 § 10; Ill. Rev. Stat. (Smith-Hurd, 
1947) c. 78, § 2; Iowa Code (1946) § 609.2; Mo. Rev. Stat. Ann. (1939) §§ 705, 751, 773; Nev. Comp. Laws 
(1929) § 8184; Ore. Comp. Laws Ann. (1910) § 14-202; Tex. Civ. Stat. (Vernon, 1925) art. 2110. Note: In 
Oregon in counties having a population of more than 100,000 persons, there is persona] examination by the 
jury commissioner as the juror reports for duty. Ore, Comp, Laws Ann. (1940) § 14-206. 
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the statutory qualifications.“ The investigation or determination with respect 
to a juror’s qualifications, exemptions and qualities is based on the personal 
knowledge of those selecting the jurors in ten states.%* California’s system of 
investigation authorizes a combination of personal interviews, written examina- 
tions, questionnaires and intelligence tests.” In Missouri this is done in the 
larger cities.* Questionnaires are used in the District of Columbia and Con- 
necticut, while personal interviews are combined with the use of a questionnaire 
in the Detroit Recorder’s Court and in Massachusetts ® as well as in Cleveland. 
In New York City interviews, questionnaires, and inquiry of others are utilized.'! 
Personal interviews may be relied on the five states, while in five more inquiry 
of others is relied on solely.! 

It is apparent from this that, while ostensibly an investigation is made in most 
states as to the competency of the prospective juror, in only a few has there been 
any attempt to do this in a scientific or businesslike fashion. For the most 
part reliance on personal information or inquiry of others is the basis of the 
determination, and such traditional methods can hardly be considered efficient 
in these days of increasing congestion and’ mobility of population. 

(C) Selection by whom; status of Recommendation (1): ‘‘That jurors should 
be selected by commissioners appointed by the courts.” 

Jury commissioners are used to select the names of jurors in all or at least 
certain areas of thirty-four jurisdictions:'% Alabama, Arkansas, California, 
Colorado, Connecticut, Delaware, District of Columbia, Florida, Georgia, Illinois, 
Indiana, Iowa, Kentucky, Louisiana, Maine, Michigan, Missouri, Nebraska, New 
Jersey, New Mexico, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, 
Rhode Island, South Carolina, Tennessee, Texas, Utah, Vermont, Virginia, West 


% Kan, Gen, Stat. (1935) § 43-102 (counties under 100,000 population); Wyo. Comp. Stat. Ann. (948° 
§ 12-107. 

*% Ark. Stat. Ann. (1947) § 39-206; Fla. Stat. Ann. (1944) § 40.10; Kan. Gen. Stat. (1935) § 43-102 (counties 
under 90,000 population); Mo. Rev. Stat. Ann. (1939) § 773 as amended L. 1945, p. 1068; N. M. Stat. (1941) 
§ 30-109; N. Y. Jud. Law (1948) § 501 (counties outside N. Y. City); Ohio Gen. Code (1938) § 11419-9; 8. D. 
Code (1939) § 32.1003; Utah Code Ann. (1943) § 48-0-17; Wyo. Comp. Stat. Ann. (1945) § 12-107. 

” Calif. Code Civ. Proc. (1946) § 204 (d). 

% Mo. Rev. Stat. Ann. (1939) §822as amended L, 1945, pp. 1066, 1075 (cities with more than 500,000 inhabi- 
tants). 

® In Connecticut a questionnaire and inquiry of others are used when the prospective juror is not per- 
sonally known. Conn. Gen. Stat. (1940) § 7912 [See comment on ineffectiveness of procedure, ‘Choosing 
the Twelve,’’ 22 Conn. B. J. 316, 325 (1948))]; D. C. (a matter of practice); Mass. Gen. Laws (1932) c. 234, § 4; 
Mich. Comp. Laws (1948) §§ 725.108, 725.110. 

10 N. Y. Jud, Law (1948) 595; N. Y. City Rules of Jury System, Rules 1-3. 

101 Colo, Stat. Ann. (1935) c. 95, §§ 26, 40 (counties over 40,000 population); Ill. Rev. Stat. (Smith-Hurd, 
1947) c. 78, § 31; Mo. Rev. Stat. Ann. (1939) § 775 (cities over 100,000); Ohio Gen. Code (1938) § 11419-12; 
Wis. Stat. (1947) § 255.04 (6). 

103 This is a matter of practice in: Ala., Me., N. D., Okla., and Utah. In Indiana the tax duplicates and 
schedules are examined to determine the sex, age, and identity of the prospective juror. Ind. Stat. (Burns, 
1946) § 4-3304 as amended L. 1947, c. 15. In Maryland and Nebraska it was reported that no special method 
of investigation of prospective jurors is provided or used. 

108 Ala. Code (1940) tit. 30, §8; Ark. Stat. Ann. (1947 § 39-201; Calif. Code Civ. Proc. (1946) § 204a as 
amended L. 1947, c. 157 (counties having a population of more than 90,000); Colo. Stat. Ann. (1935) c. 95, 
§§ 22, 36 (counties over 40,000); Conn. Gen. Stat. (1949) § 7912 (county) but ef. § 7909 (city); Del. Code 

1938) § 4723 as amended L. 1941, c. 234; D. C. Code (1940) § 11-1401 as amended 1946 (60 Stat. 931, c. 881); 

‘la. Stat. Ann. (1944) hag (counties with more than 150,000 population); Ga. Code Ann. (1933) § 59-101; 
Ill. Rev. Stat. (Smith-Hurd, 1947) c. 78, § 24 (counties with more than 140,000 population); Ind. Stat. (Burns, 
1946) § 4-3301; Iowa Code (1946) c. 608; Ky. Rev. Stat. (1946) § 29.050; La. Code Prac. Ann. (1942) art. 532.3; 
La. Code Crim. Law & Proc. (1943) art. 191; Me. Rev. Stat. (1944) c. 103, § 1; Mo. Rev. Stat. Ann. (1939) 
§§ 734, 766, see § 752 as reenacted, § 816 as added, see Special Note supra n. 79; Mich. (see Special Note infra); 
Neb. Rev, Stat. (1943) §§ 25-1625, 25-1626 as amended (in counties with more than 60,000 population); N. J. 
Rev. Stat. (1937) § 2:87-1; N. M. Stat. (1941) § 30-106; N. C. (see Special Note infra); Ohio Gen. Code (1938) 
§§ 11419-2, 11419-3; Okla. Stat. (1937) tit. 38, §1; Ore. Comp. Laws Ann. (1940) § 14-201 (counties having a 
population of 100,000 or more inhabitants); Pa. Stat. (Prudon, 1930) tit. 17, §§ 941 (general act), 1234 (Phila 
County); 1271 (2d class act), 1332 (3d class act); R. I. Gen. Laws (1938) c. 506, § 4; S. C. Code (Supp. 1944) 
§ 607; Tenn. (see Special Note infra); Tex. Civ. Stat. (Vernon, 1925) art. 2104 as amended L. 1947, c. 83, 
art. 2109, cf. art. 2004 as amended L. 1929, c. 43 relating to counties with at least 58,000 population or having 
a city with at least 20,000 population; Utah Code Ann. (1943) § 48-0-13; Vt. Stat. (1947) § 3489; Va. Code 
(1942) § 5086; W. Va. Code (1943) §§ 5263, 5264; Wis. Stat. (1947) § 255.04. 

Special Note: In Massachusetts. the judicial council] in its 24th Annual Report (1949) recommended the 
appointment of jury commissioners by the courts for certain counties. In Michigan the constitution pro- 
vides that the iicidatere shall by general law provide for the appointment of jury commissioners in each 
county but such law shall not become operative in any county until a majority of the electors of the county 
voting thereon so decide. Mich. Const. Art. VII, §6. The legislature has provided such a general law. 
Mich, Comp. Laws (1948) §§ 602.150, 602.156. This has been accomplished in Kent, Bay, Berrien, Macomb, 
Saginaw and St. Clair Counties, by special statutes in the upper peninsula where the county clerk, judge of 
probate, sheriff, and county treasurer constitute a board to select jurors. Mich. Comp. Laws (1948) 
§ 691.411. A special] statute governs Wayne County. Id. § 691.441. In North Carolina five counties out 
of the one hundred counties have jury commissioners. N.C. Pub. Laws (1937) c. 235, id. (1939) c. 239; 
id. (1941) c. 261, id. (1943) ec. 148, 204; and it has been recommended that jury commissioners be appointed 
in each county. See Report of the Special Committee on the Administration of Justice in North Carolina, 
15 Pop. Gov’t 7 (1949). In Tennessee because of dissatisfaction with the general statute (see infra n. 105) 
oe providing for appointment of jury commissioners applicable to particular counties have been 
enacted, 
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Virginia, and Wisconsin. In twenty-four of these the jury commissioners 
are appointed by the courts as recommended: Arkansas, California, Colorado, 
( onnecticut, De laware, Di: trict of ( olumb a, Ceorgia, Tllir ols, ly liana, Towa, 
Kentuck /, Louis ina, Vaine. Misso iri, Nebrask é. New Veexie 0, Ohio. Oklahon a, 
Oregon, Teras, Utah, Virginia, West Virginia, and Wisconsin.*4 In nine juris- 
dictions, however, the judges or the courts select the names of persons for the 
jury list, and this would seem to lessen the possibility of political pressures 
influencing the list. Contrary to the recommendation, in at least certain areas 
of sixteen states county officers or members of the governing board of the county 
do the selecting,! while the mayors or governing boards of municipalities choose 
the prospective jurors in some sections of eight states,!°? thus making the use of 
political pressure possible in the selection of jurors in those jurisdictions. While 
particularly in the states having a smaller area or population or which are pre- 
dominantly rural, local officials are still entrusted with the selection of the jury 
panel, the principle embodied in Recommendation (1) may be said to be an 
actuality in the majority of states, in which jury commissioners are appointed by 
the courts, at least in the areas of concentrated population. 

1D) Selection in metropolitan centers; status of Recommendation (2 : “That in 
the metropolitan centers, some such system as that now in use in Cleveland, Ohio, 


should be adopted.” 


act 


Under the key-number system, already described as the main feature of the 
recommended Cleveland practice, the number of jurors estimated to be needed 
including those likely to be eliminated on examination) is used as the divisor of 
the basic list (voter’s registry, ete.) and the quotient is used as a key number to 
secure the persons to be examined for jury service. This system, which is that 
recommended as being used in Cleveland and is in use elsewhere in Ohio, and also 
in Los Angeles and San Francisco, some counties in Nebraska, and in Pennsylvania 
(Pittsburgh, Allegheny County) and is available to the municipal courts of record 
in Michigan. From this it is apparent that despite the many seeming advantages 


4 Refer to supra n. 103 for statutory citations. In Alabama, New Jersey and Rhode Island the jury com- 
missioners are appointed by the governor. Ala. Code (1940) tit. 30, § 10; N. J. Rev. Stat. (1937) § 2:87-1; 
R.I. Gen. Laws (1938) ec. 506, § 4as amended L, 1939, c. 700 (governor with consent of a majority of justices 
of superior court 

Special Note: In Missouri the modes of making up the jury list differ according to the unit for which it is 
made. The general law requires the county court to prepare the list. Mo. Rev. Stat. Ann. (1939) § 705 
et seq. In counties of 60,000 to 200,000 population the circuit court judges act as jury commissioners. Id. 
§734. In certain other classifications the court acting as a board of jury supervisors appoints a jury commis- 
sioner or commissioners who make up the jury list. Id. § 751 as reenacted L. 1947, Vol. I, p. 342, §§ 766, 816. 
In Pennsylvania, except in Philadelphia, two of the jury commissioners are elected and the third is a judge. 
Pa. Stat. (Purdon, 1930) tit. 17, §§ 941, 942 (general act) 1271 as amended L. 1931, P. L. 538 (ad class act) 

' Kan. Gen. Stat. (1935) § 43-136 (counties over 90,000 population); Md. Code Ann. (1939) art. 51, § 7 
(many counties are, however, exempt from this provision and local laws regulate the matter); Mo. Rev. 
Stat. Ann. (1939) §§ 813 (2), 813 (3) as enacted L, 1945, p. 815; Minn. Stat. Ann. (1945) § 593.14 (counties over 
100,000 population); Ore. Comp. Laws Ann. (1940) § 14-201 (counties less than 100,000 population); Tenn. 
Code Ann. (1934) §§ 9984, 9988 (Note: jury selection regulated by various private acts each applicable to 
special county because general statutes are unsatisfactory); Wash. Rev. Stat. (Remington, 1932) § 96 as 
amended L, 1943, c. 238 (judges select jurors from list prepared by county assessors, and other sources). In 
Vermont the assistant judges of the county court and the clerk of the court are the jury commissioners, 
Vt. Stat. (1947) § 3489. Similarly, in Missouri in counties of the third and fourth class, the clerk of the cir- 
cuit court and judges of the county court together with the circuit court constitute the jury commissioners, 
Mo. Rev. Stat. Ann. (1939) § 704 added 1947. And in Philadelphia County, Pa., certain ofthe judges and 
the sheriff constitute a board for selecting jurors. Pa. Stat. (Purdon, 1930) tit. 17, § 1234. 

1% Ariz. Code (1939) § 37-106; Colo. Stat. Ann. (1935) ¢. 95, §10 as amended L. 1943, p. 390 (counties having 
less than 40,000 population); Fla. Stat. Ann. (1944) § 40.14 (counties with less than 150,000 population); Idaho, 
Code (1947) § 2-301; Ill. Rev. Stat. (Smith-Hurd, 1947) c. 78, §1 (counties with less than 140,000 population); 
Iowa Code (1946) § 608.1 (counties not having a city with a population of more than 14,000); Minn. Stat. 
Ann. (1945) § 593.13 (counties with less than 100,000 population); Miss. Code (1942) § 1766; V ont. Rev. Code 
(1935) § 8896; Neb. Rev. Stat. (1943) §§ 25-1603, 25-1613 (counties with less than 60,000 population); Nev. 
Comp. Laws (1929) § 8484; N. Y. Jud. Law (1948) § 593 (N. Y. City only); N. C. Gen. Stat. (1943) §9-1 as 
amended 1947; 8. C. Code (Supp. 1944) § 607 (county auditor, county treasurer, and clerk of court of com- 
mon pleas; if county has a city with more than 70,000 population, judge of county court acts instead of clerk 
of court); Tex. Civ. Stat. (Vernon, 1925) art. 2094 (counties over 58,000 population); Wyo. Comp. Stat. Ann. 
(1945) § 12-106. 

1” Kan. Gen. Stat. (1935) § 43-101 (counties with less than 90,000 population); Mass. Gen. Laws (1932) 
c. 234, § 1 (see Special Note infra); Mich. Comp. Laws (1948) § 602.120 (applicable to most counties, see 
Special Note supra n. 103); N. H. Rev. Laws (1942) c. 375, §1; N. Y. Jud. Law (1948) § 500 (outside N.Y. 
City); N. D. Rev. Code (1943) § 27-0909; R. I. Gen. Laws (1938) c. 506, § 9 as amended 1939; S. D. Code 
(1939) § 32.1003. In Connecticut the selectmen of the towns and a jury committee appointed by the mayor 
make up the list of persons from which the jury commissioners make up the list of jurors. Conn. Gen, 
Stat. (1949) § 7907, 7912. 

Special Note: The Massachusetts Judicial Council recently recommended the experiment of using two 
jury commissioners for a district composed of the counties of Norfolk, Suffolk, and Middlesex. The plan 
was not adopted by the legislature. See 23 Rep. Mass. Jud. Council 33-39 (1947). 

108 See text supra at 148. 

10 Calif. Code Civ. Proc. (1946) § 206, see 25 J. Am. Jud. Soe’y 27 (1941), 22 id. 265 (1939); Ohio Gen. Code 
(1938) § 11419-9; Mich. Comp. Laws (1948) §§ 725.101-725.162; Neb. Rev. Stat. (1943) 25-1627 (over 100,000 














population); Pa. Stat. (Purdon, 1930) tit. 17, § 1277 as amended L. 1931, P. L. 538 (2d class act), (keynumber 
set at 50). 
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of the Cleveland system, especiaily its probable elimination of the use of any 
political or other influence, it has not met with widespread favor. 

(E) The jury list 

In two states the jury list from which the panel is drawn is merely recorded in 
a book: Arkansas and Maine." In the remaining jurisdictions the names on the 
final jury list from whom the jury panel is selected are placed in a jury box or 
wheel." From the jury wheel or book a selection is made of enough names to 
produce the number of jurors required for the panel by one court in thirty-four 


states.‘ The needs of a group of courts, both civil and criminal, are filled from 
the same list in the other jurisdictions." This is the Cleveland practice and was 
recommended by the Knox Committee. In those jurisdictions in which jurors 


are summoned for a unified court or a group of courts, the jurors are apportioned 
to the court in which they serve by the judge in six jurisdictions."4 The use of a 
jury wheel or some other system of drawing by lot, as is used in Cleveland and as 
was recommended by the Knox Committee, is used in ten states.™5 


Ark. Stat. Ann. (1947) § 39-209; Me. Rev. Stat. (1944) c. 103, § 2 
Ala. Code (1940) tit. 30, § 20 (book also); Ariz. Code (1939) § 37-106; Calif. Code Civ. Proc. (1946) § 209; 
Stat. Ann. (1935) c. 95, § 12; Del. Rev, Code (1935) § 4724; D. C. Code (1940) § 11-1403; Ga. Code Ann 
§§ 59-701, 59-108, 59-109 (book als Idaho Code (1947) § 2-304; Ill. Rev. Stat. (Smith-Hurd, 1947) 
c. 78, 7, 8; Ind. Stat. (Burns, 1946) § 4-3305; Iowa Code (1946) §§ 609.15, 609.17; Kan. Gen. Stat. (1935) 
§§ 43-104, 43-137, 43-143 (book also); Ky. Rev. Stat. (1944) § 29.070; La. Code Prac. Ann. (1942) art. 532.4; 
Md. Code Ann. (1939) art. 51, §§ 8, 9; Mass. Gen, Laws (1932) c. 234, §7; Mich. Comp. Laws (1948) § 602 
Minn. Stat. Ann. (1945) § 593.10; Mo. Rev. Stat. Ann. (1939) §§ 736, 780, 827, 705 and 755 as reenacted L. 
1947, § 813.4 as added L. 1945, p. 815; Mont. Rev. Code (1935) § 8899; Neb. Rev. Stat. (1943) §§ 25-1603 to 
25-1605, 25-1619; Nev. Comp. Laws (1929) § 8485; N. H. Rev. Laws (1942) c. 375, §4; N. J. Rev. Stat. (1937) 
§ 2:88-8; N. M. Stat. (1941) §§ 30-104, 30-111 (book also); N. Y. Jud. Law (1948) § 508, N. Y. City Rules of 
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the Jury System, Rule N.C. Gen. Stat. (1943) § 9-2; N. D. Rev. Code (1943) § 27-0915, 27-0910 (book 
also); Ohio Gen. Code (1938) § 11419-10; Okla. Stat. (1 ) tit. 38, §4; Ore. Comp. Laws Ann. (1940) § 14-20 

Pa. Stat. (Purdon, 1930) tit. 17, § 942 (general act), § 1281 as amended L. 1933, P. L. 209 (2d class), § 1324 as 
amended L, 1937, P. L. 2782, §123 County); 5. C, Code (Supp. 1944) § 609; 8S. D. Code (1939) § 32.1008; 
Penn. Code Ann, (1934) § 10037; Stat. (Vernon, 1925) §§ 2095, 2111; Utah Code Ann. (1943) § 48-0-20; 


Va. Code (1942) § 5990; Wash. Rev. Stat. (Supp. 1943) § 96; W. Va. Code (1943) § 5266; Wis. Stat. (1947) 
§§ 255.04 (1), 270.15; Wyo. Comp. Stat. Ann. (1945) § 12-139 

In Connecticut the names of prospective jurors are placed in boxes and drawn by towns. Conn. Gen 
Stat. (1949) § 7917 For criticism of this procedure see ‘Choosing the Twelve,”’ 22 Conn. B. J. 316 (1948). 
Vermont also groups the cards by towns, Vt. Stat. (1947) § 1588; while in Mississippi separate boxes are 
use or each supersvior’s district, Miss. Code (1942) § 1766 
2 Ariz. Code (1939) § 37-108; Ark. Stat. Ann. (1947) § 39-215; Ga. Code Ann. (1933) § 59-701; Idaho Code 

§ 2401; Ill. Rev. Stat. (Smith-Hurd, 1947) c. 78, § 8; Ind. Stat. (Burns, 1916) § 4-3306; Iowa Code 

$§ 609.3, 609.19, 609.21; Kan. Gen. Stat. (1935) § 43-107 (counties under 90,000 population); Ky. Rev 
1946) § 29.080; Me. Rey. Stat. (1944) ¢. 103, § 3; Mass. Gen. Laws (1932) c. 234, § 10 (except Suffolk 
; Mich. Comp. Laws (1948) §§ 602.135, 602.143 Miss. Code (1942 § 1770 Mont. Rev. Code (1935) 
Neb. Rev. Stat. (1943) §§ 25-1695, 25-1619, 25-1631 (civil and criminal terms filled from one list, § 29- 
Nev. Comp. Laws (1929) § 8477; N. H. Rev. Laws (1942) c. 375, §§ 7-13; N. M. Stat. (1941) § 30-116; 
Jud. Law (1948) §§ 513, 513b (except N. Y. City); N. C. Gen. Stat. (1913) § 9-3; N. D. Rev. Code 
(1943) § 27-0913: Ohio Ge Code (1938) § 11419-21; Okla. Stat. (1937) tit. 38, §§ 2,3; Ore. Comp. Laws Ann. 
(1940) $§ 14-203, 14-301, 13-313 (Jurors drawn for one court except in counties over 299,000 population, where 
jurors for domestic relations court and district courts are drawn from panel for circuit court); R. I. Gen 
Laws (1938) c. 506, § 32; S. C. Code (Supp. 1944) § 610; Tenn. Code Ann. (1934) § 10037; Tex. Civ. Stat 
(Vernon, 1925) art. 2111 (certain counties); Utah Code Ann, (1943) § 48-)-24; Vt. Stat. (1917) § 1589: Va. 
Code (1942) § 5991; W. Va. Code (1943) § 5267; Wis. Stat. (1947) § 255.04 (2); Wyo. Comp. Stat. Ann. (1945) 
§12-112 

8 Ala. Code (1940) tit. 30, §§ 30,38; Calif. Code Civ. Pr (1946) § 209; Colo. Stat. Ann, (1935) c. 95, § 13; 
Conn, Gen. Stat. (1949) §§ 7915, 7916; Del. Rev. Code (1935) § 4727; D. C. Code (1940) § 11-1407; Fla. Stat. 
Ann. (1944) § 40.21; La. Code Prac. Ann. (1942) art. 532. 4 (New Orleans parish excepted); Md. Code Ann. 
(1939) art. 51, §§ 6, 7; Mass. Gen. Laws (1932) c. 234, § 5.10 (Suffolk County); N. J. Rev. Stat. (1937) §§ 
2:88-19, 2:88-20, 2:88-21 (separate panels may be used for criminal causes, § 2:91-2, 2:91-4); N. Y. Jud. Law 
(1948) § 607 (N. Y. City); N. D. Rev. Code (1943) § 27-0926 (counties in which there is a county court of 
increased jurisdiction, a jury drawn for the district court may be used by the county court); Ore. Comp. 
Laws Ann. (1940) §§ 14-301, 14-203, 13-313; S. D. Code (1939) §32.1011; Tex. Civ. Stat. (Vernon, 1925) art. 
2101 (counties with three or more district courts); Wis. Stat. (1947) §§ 255.03, 255.04. 

But a separate jury list is used for each division of a court in the more populated counties of Kansas. Kan. 
Gen, Stat. (1935) § 43-136 

14 Ala. Code (1940) tit. 30, §30; Colo. Stat. Ann. (1935) c. 95, §§ 13, 28, 42; Conn. Gen. Stat. (1949) §§ 7920, 
7921; D. C. Code (1940) § 11-1407; Fla. Stat. Ann. (1944) § 40.14; Md. (Baltimore City only). 

118 Calif. Code Civ. Proc. (1946) § 248: IN. (Cook County holds a large number of prospective jurors and 
uses what is best described as a slot machine to choose the jury panel, to avoid knowledge in advance as to 
persons called for a particular case); Ind.; Iowa R. Civ. P. 187 (a); Mass. (Suffolk County); Mont.; Ore.; 
Pennsylvania; R. I. (Providence); 8. D. In Texas the order in which jurors are drawn from the wheel 
determines the order for assignment for service. Cf. Tex. R. Civ. P. (Vernon, Supp. 1948) Rule 223. Upon 
request of any party a wheel may be used. 
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The names are drawn from the general jury wheel, box, or book by the jury 
commissioners in thirteen jurisdictions, '® by the court clerk in eighteen states, !7 
and by the judge in eight states."* The county clerk does the drawing 1m six 
jurisdictions, "*® and in the others various named local officials perform the task.!” 

It is pertinent to the foregoing to note that the jury list is drawn for use during 
a jury year of twelve months in thirty-one states,'*! while the list is used for six 
months in two states,!22 and onlv for a term of court in eight states.’ In the 
remaining jurisdictions the requirement as to the time of making up the list and 
the period for which such list is good are varying, and for the most part are for 
periods of less than two vears."* This ensures a current list and, thus, that 
persons called for jury service wili not be found to have died or moved out of 
the district some years before, but may also involve needlessly repetitious activity 
if the persons drafting the list are changed frequently (as where they are elected 
officials of one sort or another 

116 Colo. Stat. Ann. (1935) c. 95, § 42 (certain counties Del. Rev. Code (1935) § 4727; D. C. Code (1940) 
§ 11-1407; lowa Code 1946) Sec. 609.24; La. Code Prac. Ann. (1942) art. 532.4; Mo. Rev. Stat. 
Ann 1939) § 781 (cities over 19,000), § 828 (cities of not more than 500,000); Neb. Rev. Stat. (1943) 
§§ 25-1625, 25-1631 (counties of 100,000 or more population); N. J. Rev. Stat. (1937) § 2:88-9; Ohio Gen, Code 
(1938) § 11419-24; Pa. Stat. (Purdon, 1930) tit. 17, § 1235 (Phila. County); Tex. Civ. Stat. (Vernon, 1925) art. 
2111 (small counties); W. Va. Code (1943) § 5 In Maine the names taken from the book in which the 
ury list is recorded are selected by the jury commissioner. Me. Rey. Stat. (1944) c. 103, §3 

7 Ariz. Code (1939) § 37-109; Calif. Code Civ. Proce. (1946) § 215; Colo. Stat. Ann. (1935) ec. 95, § 13 (with 
sheriff); Conn. Gen. Stat. (1949) § 7915; Idaho Code (1947) § 2403 (with sheriff and probate judge in at- 
tendance): Ill. Rev. Stat. (Smith-Hurd, 1947) c. 78, § 8; Ind. Stat. (Burns, 19.6) § 4-3306; Md. Code Ann, 
(Supp. 1947) art. 51, §8 (in Baltimore by sheriff); Minn. Stat. Ann. (1945) § 593.06; Mont. Rev. Code (1935) 
§§ 8903, 8904 as amended in 1937 and 1939; Neb. Rev. Stat. (1943) §§ 25-1605, 25-1619; Okla. Stat. (1937) tit 
38, § 4 (with sheriff); Tex. Civ. Stat. (Vernon, 1925) art. 2096 (large counties); Utah Code Ann. (1943) § 
48-0-22; Va. Code (192) § 5992; W. Va. (See 127 W. Va. Reports); Wis. Stat. (1947) § 255.04 (2); Wyo. Comp. 
Stat. Ann. (1945) § 12-115 

18 Ala. Code (1940) tit. 30, § 30; Fla. Stat. Ann. (1944) § 40.14; Ga. Code Ann. (19383) § 59-701; Kan. Gen 
Stat. (1935) § 43-138 (counties over 90,000 population Ky. Rev. Stat. (1946) § 29.130; Miss. Code (1942) 
§ 1772; Nev. Comp. Laws (1929) § 8477 (with cler N. M. Stat 1941) § 30-116 

* Colo. Stat. Ann. (1935) c. 95, § 28 (certain counties); Kan. Gen. Stat. (Supp. 1947) § 43-107 (counties 
having less than 90,000 population); Mich. Comp. Laws (1948) §§ 602.130, 602.133 (in the presence of the sheriff 
and two justices of the peace N. Y. Jud. Law (1948) §§ 513, 518, N. Y. City Jury Rules, No. 7; Ore. Comp. 
Laws Ann. (1940) § 14-304; Wash. Rey. Stat. (Remington, 1932) § 97 (county clerk is ex officio clerk of superior 
court) 

2” Maryland, Pub. Loc. Laws of Baltimore (1938) § 694 (the sheriff); Mass. Gen. Laws (1932) e. 234, §§ 18, 




































19 (one of the members of the city or town governing body draws the names at a meeting of the body); N. H 
Rev. Laws (1942) ¢. 3 § 11 (the town or city clerk); N. C. Gen. Stat. (1943) § 9-3 (child not over ten years 
of age N. D. Rev. Code (1943) §§ 27-0914, 27-0915 (one of a group of named county officials other than the 
cler f the court); S. C. Code (1942) § 611, and §610a as amended 1943 (named county officials); S. D. Code 
(1939) §§ 32.1011, 32.1008 (county auditor, treasurer, and sheriff in rotation); Tenn. Code Ann. (1934) § 10037 
(child not over ten vears of age Tex. Civ. Stat. (Vernon, 1925) art. 2096 (sheriff and clerk or deputies in 
larger counties, in presence of district or county judge); Vt. Stat. (1947) § 1589 (sheriff or his depu 

Special Note: In Pennsylvania provisions vary among the different countic Pa. Stat. (Purdon, 1930 
tit. 17, § 943 (general act, any two or more of sheriffs and jury commissioner § 1283 as amended 1931 P. L 
538 (2d class act, sheriff in presence of members of commission); § 1326 as amended 1937 P. L. 2782 (3d class 


act, names are drawn in public in courtroom by any person appointed by the commissioners for that pur 
pose); § 1240 (Phila. act, sheriff in open court, in presence of judges) 

Ala. Code (1940) tit. 30, § 20 as amended L, 1945, p. 495; Calif. Code Civ. Proc. (1946) §§ 203, 204, 210 
Conn. Gen. Stat. (1949) § 7912; Del. Rev. Code (1935) § 4724; Fla. Stat. Ann. (1944) § 40.11; Idaho Code (1947 
§ 2-301; Il. Rev. Stat. (Smith-Hurd, 1947) c. 78, § 2; Ind. Stat. (Burns, 1946) § 4-3304 as amended L. 1947, 
c. 15 (all except counties having more than 400,000 population); Kan. Gen. Stat. (1935) §§ 43-104, 43-105. 
43-136; Ky. Rev. Stat. (1948) § 29.050, ef. § 29.100; Mass. Gen. Laws (1932) c. 234, § 4; Mich. Comp. Laws 

§§ 602.120, 602.151; Minn. Stat. Ann. (1945) §§ 593.13, 593.14; Miss. Code (1942) § 1766; Mont. Rev. 
Code (1 § 8896; Neb. Rev. Stat. (1943) § 25-1617 (counties having between 30,000 and 100,000 population); 
Nev. Comp. Laws (1929) § 8484; N. H. Rev. Laws (1942) c. 375, §.1; N. Y. Jud. Law (1948) § 500 (outside 
N.Y. City); Ohio Gen. Code (1938) §§ 11419-9, 1141941; Ore. Comp. Laws Ann. (1940) § 14-201; Pa. Stat 
(Purdon, 1930) tit. 17, § 942 (general act), § 1277 as amended L. 1931, P. L. 538 (2d class act), § 1323 as amended 
L. 1937, P. L. 2782 (3d class act), § 1235 (Phila. act); R. I. Gen. Laws (1938) ec. 506, § 8; 8. C. Code (Supp. 
1944) § 608; S. D. Code (1939) § 32.1004; Utah Code Ann. (1943) § 48-0-17; Vt. Stat. (1947) § 3489; Va. Code 
ied § 5988; Wash. Rev. Stat. (Supp. 1943) § 96; W. Va. Code (1943) § 5264; Wyo. Comp. Stat. Ann. (1945) 

12-106. 

12% La. Code Prac. Ann. (1942) art. 532.6; Tex. Civ. Stat. (Vernon, 1925) art. 2109 (county courts in small 
counties). 

18 Ark. Stat. Ann. (1947) § 39-206; Colo. Stat. Ann. (1935) c. 95, § 13; Md. Code Ann. (1939) art. 51, § 7; 
Neb. Rev. Stat. (1943) § 25-1603 (counties having less than 30,000 population); N. J. Rev. Stat. (1937) § 2: 
88-1; Pa. Stat. (Purdon, 1930) tit. 17, § 984 (general act); Tenn. Code (1934) § 9984; Tex. Civ. Stat. (Vernon, 
1925) art. 2110 (district court). 

14 List is used as follows: Ariz. Code (1939) § 37-106 (biennial); D. C. Code (1940) § 11-1405 (one month); 
Ga. Code Ann. (1933) § 59-106 (biannual or triannual); Ind. Stat. (Burns, 1946) § 4-3304 as amended L. 1947, 
ce. 15 (counties with more than 400,000 population, monthly); lowa Code (1946) §§ 608.2, 609.1 (2 years); 
Mich. Comp. Laws (1948) § 725.103 (biennial); Neb. Rev. Stat. (1943) § 25-1629 (counties having a population 
of over 100,000, until the jury list is exhausted); N. M. Stat. (1941) § 30-108 as enacted L. 1943, c. 52 (after 
each general election); N. C. Gen. Stat. (1943) § 9-1 as amended 1947, § 9-3 (two years) 

In North Dakota a list of two hundred persons qualified to act as jurors is drawn up and the list is main- 
tained at two hundred at all times by ‘‘completing the number after each jury term of court.’’” N. D. Rev. 
Code (1943) § 27-0912 
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SOURWINI That memo! mndum should be part ot the record 
when come 9 

™ r Met | } 

J e Murer The pertinent parts in reference to this bill? 

S tor McCarran. Y i Li iything else? 

Jude \iurpeH fiat ll! I have to say 1 am prepared to 

iswer ANY Qu vwoNns or to aiscuss th pr yplem or nerally, but having 
stated that the American Bar Association, the Judicial Conference 
of the United Stat nd the committee named by it on the opera- 
tion of the jury system e thor hiv in accord with the bill as intro- 
d | by th 5 rom Nevada, I rest 

Senator McCarran. And ll] of those bodies mentioned had 
opportunity to study this subiect and have studied it? 

Judge Murpn Thoroughly, L would say, over a period of 15 
vears. That is the American Bar; over a period of 12 years as to 
the Knox committee, now Judge Watson’s committee: and over a 
period of years by the Conference itself, that is, the Judicial Co 
ee 

Senator McCarran. Thank you very much for being here. We 
appreciate your advice and counsel in this matter. [I am sorry the 
other meml eC] of the committe could not have heard you, but ‘there 


is so much going on here that we do not all have the opportunity to 
Thank you very much 

Mr. Sourwine. Mr. Chairman, might I ask one question before 
vou conclude? : 
' Senator McCarran. Yes 

Mr. Sourwitne. | say one, but it might turn out to be a series 
Are you familiar with the controversy, if that word is not ill chosen, 
over the so-called blue ribbon jury system? 

Judge Murpny. I am, sir; and [ am prepared to discuss it if you 
desire me to ; 

Mr. Sourwine. What connection, if any, does this bill have with 
the subject matter of that controversy? 

Judge Murpny. I think none at all. There are two cases and I 
have the eases here. Shall I get them? 

Mr. Sourwine. Yes. 

Judge Murpuy. There are two cases in these reports that refer to 
the blue ribbon jury, one of them the Fay case and the other the 
Moore case. In each instance there were questions involved concern- 
ing State juries and not Federal juries. The majority opinion in the 
Fay case was by Justice Jackson. 

Mr. Sourwine. Do you have a citation on that, sir? 

Judge Murpuy. Yes, I do, sir. The Fay case is 332 U.S. at 261. 

Senator McCarran. Give us the title of the case. 

Judge Murpny. Fay v. New York. The Moore case is in 333 U.S 
at 565. 

Senator McCarran. What is the title of it? 

Judge Murpuy. The name of the case is Moore et al. v. New York. 
The Fay case preceded the Moore case. 

In the first case Mr. Justice Jackson goes on to discuss what hap- 
pened in that particular case. It was a State jury and apparently in 
New York they have a system whereby they have jurors called and they 
are asked a number of questions, each of which would be permissible 
in my judgment in any court in the land if a voir dire examination 
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were held, particularly in a murder case. They would not all be 
permitted in each particular murder case because they would not be 
pertinent thereto, but as a test of the competency of the juror in 
New York apparently they have this series of questions: 

Do you believe in the death penalty? 

Do you believe in finding a man guilty because vou have a prejudice against his 
particular race? 

And a long series outlined by Mr. Justice Jackson. However, none 
of them apparently asked for we purpose of selecting a juror for the 
partic ‘ular case. Mr Justice Jackson said that there was no proof of 
any violation of the constitutional rights of a particular defendant. 

Mr. Justice Murphy, in effect, said that you do not have to prove 
harm, but if there is a challenge—well, they do not require proof, 
but a challenge that the court looks at it; even though you cannot 
prove it, it may be unconstitutional. 

In the Moore case Mr. Justice Murphy, in his dissent, added to the 
scope of the area where there was just a challenge and not proof. 

| agree wholeheartedly with the majority and paradoxically enough 
I do not disagree with the minority because the minority calls it a 
name, says that it is a bad jury, and they put a stigma on it by calling 
it a blue ribbon jury. 

I say in any court in the land, Federal or State court, if there is a 
violation on a constitutional sense, if a man does not have a fair and 
honest jury of his peers, then he is not getting his rights under the 
Constitution. If the man does not have the jury which is spelled out 
in this bill, S. 959, he is not getting his rights, and if there is discrimi- 
nation and if it is aimed that way, then he is denied his constitutional 
rights, but I think the vice in the whole thing is calling it a blue ribbon 
jury. 

] think every jury that qualifies with the provisions of this bill 
would not be called a blue ribbon jury, but it would be a jury in com- 
pliance with the Magna Carta. It would be a jury with all the 
accolades, but not a blue ribbon jury, if there is something sinister 
about it. 

Mr. Sourwine. About the phrase “blue ribbon 

Judge Murpuy. About calling it a name like that. There is one 
thing, and that is that there was another attack on the so-called blue 
ribbon, and that was the so-called hand-picked jury. There was 
some reference to that by some distinguished gentlemen in America. 
There is nothing in this bill at all that would lead to a blue ribbon 
jury and nothing here at all that would lead to a hand-picked jury. 

Mr. Sourwinn. There is no provision here under which a jury could 
be hand picked? 

Judge Murpuy. None whatever. 

Mr. Sourwinet. Is it not quite to the contrary? In this bill you 
have all the safeguards that could be devised? 

Judge Murpny. That is the sole purpose, to have a jury wheel and 
to have a great selection of numbers, and it is to avoid the possibility 
of having a hand-picked jury or anything that could be stigmatized 
as a blue ribbon jury. 

Then there were two other suggestions. It may be that there are 
some who would say that the 300 names were not enough. The 
committee does not oppose having more. If someone would rather 
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have more than 300 it would be all right. It is not less than 300 in 
the bill, and of necessity it could be more. 

There has been some provision as to the possibility of an increase 
in pay. If the committee feels that the $5 should be increased, our 
committee has no objection to that for the jurors, but with the 
purport of the bill, the intent of the bill and the objective we are 
heartily in accord 

Senator McCarran. Let me say to you that in some sections of 
the country it works a terrific hardship on jurors when they are 
brought in, maybe from distances, and they cannot possibly return 
to their homes and get back the next morning. They cannot live on 
$5. They just cannot do it. Common experience tells us that. They 
cannot live as decent human beings on $5. It struck me that perhaps 
something could be done to relieve that. 

Mr. Sourwine. Judge, with regard to this provision of $5 per day 
for compensation for jury commissioners, do you recall that that 
figure has remained at $5 through several drafts of this bill in several 
different Congresses? 

Judge Murpuy. Except one. 

Mr. Sourwitne. What was that? 

Judge Murpuy. The Ramsey bill in the House, 3207. There I 
believe it was $10 a day. 

Mr. Sourwine. Is that bill presently pending? 

Judge Murpuy. It is not presently pending, and the distinguished 
gentleman from West Virginia has retired from Congress of his own 
acc ord. 

Mr. Sourwine. Would you have any thought that if $5 was con- 
sidered adequate at the time the first of these bills was introduced 
there might be a desirability for some increase in view of the increased 
cost of living during those years? 

Judge Murpeuy. Yes, because of the fact, like the Rock of Gibraltar 
that faces us, there was quite a change since then. 

Mr. Sourwine. These bills have been pending for a good many 
vears. 

Judge Murpuy. They started in 1941, then 1943, then 1947, and 
on down 

The Judicial Conference agreed to the $5, but if the committee saw 
fit to increase that we are in accord with tt. 

Mr. Sourwine. Do you think $5 would be adequate compensation 
now? 

Judge Murpny. I think myself that mostly as a jury commissioner 
it is the honor the man is getting rather than the pay. 

Mr. Sourwine. It is strictly a part-time job. 

Judge Murpuy. It is strictly a part-time job and I personally 
would be in favor of the raise, speaking for Judge Murphy. 

Senator McCarran. Are there any other questions? Is there any- 
one present who wishes to be heard? If not, thank you very much, 
Judge Murphy. 

The hearing is concluded. 

(Whereupon, at 2:30 p. m., the hearing was adjourned.) 

(The following documents, subsequently received, were ordered by 
the chairman incorporated in the hearing record.) 
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Unitep States SENATE, 
Committee on the Judiciary, May 29, 1953. 
Hon. Pat McCarRAn, 
United States Senate, Washington, D. C. 


Dear Senator McCarran: Enclosed herewith is letter of May 19, 1953, from 
Robert J. Silberstein, executive secretary of the National Lawyers Guild, in con- 
nection with 8. 959, providing for a jury commission for each United States district 
court. 

The attached letter and statement are forwarded to you for the use of the 
Standing Subcommittee on Improvements in Judicial Machinery. 

With kindest regards, I am 

Sincerely, 
Wiiuiam LANGER, Chairman. 


NaTIONAL LAwyERS GUILD, 
New York, N. Y., May 19, 1958. 
Senator WiLLIAM LANGER, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C, 

Dear SeNATOR LANGER: We are strongly opposed to the enactment of 8. 959 
providing for a jury commission for each United States district court, to regulate 
its compensation, to prescribe its duties. 

A brief statement of our views upon this bill is enclosed. 

Should hearings be held upon this or similar bills, we should like to have an 
opportunity to testify. 

It would be appreciated if you would advise us when and if such hearings are 
called. 

Sincerely yours, 
Rospert J. SILBERSTEIN, Executive Secretary. 


STATEMENT OF THE NATIONAL LAWYERS GUILD IN OPPOSITION TO SENATE Bru 959 


This bill, introduced by Senator McCarran, has the stated purpose of providing 
for a “jury commission for each United States district court, to regulate its com- 
pensation, to prescribe its duties, and for other purposes.”’ 

The jury commission for each judicial district would consist of the clerk of 
the district court and the commissioners (provided for in the act). They would 
serve “subject to the instructions of the chief judge of the district.” 

Under the provisions of the bill the jury commissions are to select. as jurors 
those who “in their opinion’’ are ‘‘intelligent,’’ ‘“‘honest,’’ ‘fair-minded,’ of 
“good reputation,’ and ‘‘capable of rendering satisfactory service.’”’ Of the 
tests the only one which may be said to be somewhat objective is the element of 
“good reputation.’’ All the others depend upon a purely subjective reaction 
of the commission, its “opinion,’”’ Such tests allow full sway to the influence 
of prejudice, and tend to produce juries which are in no real sense representative 
of the community from which they are drawn. They minimize the possibility 
of the commission being called to account for improper selection by any respon- 
sible governmental agency. 

The appointing power is the district court. Presumably this would be a ma- 
jority of the judges in those districts—the exceptional ones—in which there are 
more than one judge. Considering that the courts appoint the commissions 
which are subject to the instructions and supervision of the presiding judge, the 
commissions would almost inevitably tend to reflect the court’s likes and dislikes, 
its good or bad taste, its opinion, and its prejudices. 

Furthermore, the commission is given the power to transmit to prospective 
jurors questionaires approved by the chief judge and also “to issue to prospective 
jurors subpenas enforceable by the district court, for the purpose of determining 
whether any person is qualified to be selected as a juror.’”’ They may examine 
such prospective jurors under oath and also examine witnesses under oath and 
may use “such other procedures as may seem to the court conducive to securing 
full information regarding the qualifications of persons to serve as jurors in the 
district court.’’ What is implied by the words ‘‘such other procedures” is un- 
known. 

Under the circumstances, the provisions for drawing jurors become of little 
consequence since the names subject to being drawn have previously been so 





22 JURY COMMISSIONS FOR EACH UNITED STATES DISTRICT COURT 


ctive values and prejudices of the com- 


ing such safeguards as present!y exist 


safeguards, to be sure, have not proven 


have been svstematically excluded from 

Preferences have so neti nes been vi en 

rate enterprises, and public utilities, ostensibly 

! to pay their workers the amount of any pecuniary 

loss due to jury service o1 tinue their full pay during such service. Thus 

worker representation on juries, e vhen it is provided, sometimes is a selected 

representatior the roups are either excluded altogether or, more often, 

given representation on a asis only through a highly selective process 

founded upon superior residence locations, recommendations, special education 
or perience, or other specia t 

Our basic approach to this and all similar bills is that we believe all selections 
of juries which permit the application of any form of subjective choice are bad in 
that they lead almost inevitably to handpicked juries which are not, and cannot be, 
a representative cross section of the community. It is a vital part of the essence 
of our democratic judicial process that those accused or seeking redress, and their 
cause, shall be judged by the common sense of the people, and not by any select 
or elite group It has long been recognized that the handpicking of juries would 

ive full sway to bias, prejudice, and special interests; that a fair trial and true 
tice cannot issue from a partial jury regardless of whatever safeguards may 
otherwise be provided : 

The remedy is to provide a wider base for jury service through the adoption 
of the most objective standards possible, certainly not in narrowing it to the level 
of discretion of any individual or body in the nature of a commission. 

It is the view of our association that the representative character of Federal 
juries can only be assured if the selection of prospective jurors is effected on a 
mechanical and objective basis from a list which is itself representative of the 
whole community In our view those qualified to vote are generally equally 
qualified to sit as jurors. Where restrictions on the right to vote, such as poll 
taxes or property qualifications, make such voting lists unrepresentative, other 
more representative objective sources should be employed. Given a representa- 
tive source the jurors should be selected by lot The jury commissioners should 
have no discretion. No person should be excused from jury duty except for good 
cause shown to the satisfaction of a trial judge. 

Though it would not form a part of this bill, it is necessary to the objective of 
a fair jury selection system such as we propose that compensation for jury service 
should be provided at a level high enough to remove from jury service the present 
serious economic burden due to inadequate pay. Most workers may presently 
be excused from jury service because they cannot afford to lose the difference 
between their minimum pay and the lower jury fee. 








